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Agenda Item Title: Repeal of rules concerning noncommercial pesticide applicators involved in health-related pest
control programs

Agenda Number: 4.c

Recommended Council Action:
For Discussion Only

X__ For Discussion and Action by the Council

Background:

The Division of Regulatory Services, Environmental and Consumer Safety Section, Policy, Standards, and Quality
Assurance Unit was the licensing authority for noncommercial pesticide applicators in Texas. Due to House Bill 1530,
81st Legislature, Regular Session, 2009, the authority for licensing this category of noncommercial pesticide
applicators was consolidated at the Texas Department of Agriculture (TDA) on September 1, 2009.

DSHS had been the regulatory authority for noncommercial pesticide applicators in Texas through licensure and
enforcement. The rules governed municipalities and other units of government that provided health-related pest control
activities such as aerial or broad spraying of pesticides to control vectors to prevent the possible and/or probable
transmission of vector-borne disease (i.e. West Nile) to or between humans.

Summary:

The purpose of the repeal is to remove rules that are no longer required and eliminate duplication of those rules
established by TDA.

The rules found in 25 Texas Administrative Code (TAC) Chapter 267, were promulgated to be effective on
November 9, 1998, as a result of the Texas Pesticide Control Act, and the Texas Agriculture Code, which required
DSHS to adopt rules to ensure the safe application of pesticides in health-related pest control programs. Due to HB
1530, the program was transferred to TDA as of September 1, 2009. License renewals requested after

September 1, 2009, were directed to TDA for licensure. The pesticide industry will not be impacted by this rule repeal
since the requirements for licensed noncommercial pesticide applicators have been transferred to TDA.

Key Health Measures:

Repeal of the rules will not change the current licensing of noncommercial pesticide applicators since the licensing
responsibility has already transferred to TDA. The expected outcome of repealing these rules is to eliminate confusion
caused by having outdated rules in the DSHS rule base.

Summary of Input from Stakeholder Groups:

A notice was posted on the DSHS website at http://www.dshs.state.tx.us/pesticide/default.shtm that the program had
been transferred to TDA and a link to TDA was provided for stakeholders. Stakeholders were in favor of the transfer to
TDA.
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Proposed Motion: Motion to recommend HHSC approval for publication of rules contained in agenda item #4.c.
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Title 25. Health Services

Part 1. Department of State Health Services
Chapter 267. Pesticide Applicators

Repeals §8267.1 — 267.17

Proposed Preamble

The Executive Commissioner of the Health and Human Services Commission, on behalf of the
Department of State Health Services (department), proposes the repeal of §§267.1 - 267.17,
concerning noncommercial pesticide applicators involved in health-related pest control
programs.

BACKGROUND AND PURPOSE

The repeal of 88267.1 - 267.17 complies with House Bill (HB)1530, 81st Legislature, Regular
Session, 2009, which amended the Agriculture Code, Chapter 76, and transferred the
noncommercial pesticide applicators licensing authority from the department to the Texas
Department of Agriculture (TDA), effective September 1, 2009. License renewals were
approved up to September 1, 2009, and individuals requesting license renewals after September
1, 2009, were directed to TDA for licensure.

SECTION-BY-SECTION SUMMARY

The repeal of 88267.1 - 267.17 is consistent with the legislation transferring all regulatory
authority for noncommercial pest control from the department to the TDA, and will eliminate
duplication of licensing rules for noncommercial health-related pesticide applicators.

FISCAL NOTE

Susan E. Tennyson, Section Director, Environmental and Consumer Safety Section, has
determined that there will be no fiscal implications to the state or local governments as a result of
repealing the sections as proposed, because these rules are no longer necessary with the program
transfer from the department to the TDA.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS

Ms. Susan Tennyson, Section Director, Environmental and Consumer Safety Section, has
determined that there will be no effect on small businesses or micro-businesses resulting from
the proposed repeal of the sections. This was determined by interpretation of the rules that small
businesses and micro-businesses will not be required to alter their business practices.

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL EMPLOYMENT

There are no anticipated economic costs to persons who are impacted by the repeal. There is no
anticipated negative impact on local employment.
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PUBLIC BENEFIT

In addition, Ms. Tennyson has also determined that for each year of the first five years the
repeals are in effect, the public will benefit by eliminating duplicate rule requirements resulting
from amendments incorporated into the Agriculture Code, Title 5, Subtitle E, Chapter 76,
Pesticide and Herbicide Regulation, §76.102, referring to agencies responsible for licensing
pesticide applicators by HB 1530.

REGULATORY ANALYSIS

The department has determined that this proposal is not a "major environmental rule" as defined
by Government Code, §2001.0225. "Major environmental rule” is defined to mean a rule the
specific intent of which is to protect the environment or reduce risk to human health from
environmental exposure and that may adversely affect, in a material way, the economy, a sector
of the economy, productivity, competition, jobs, the environment or the public health and safety
of a state or a sector of the state. This proposal for repeal will only remove rule duplication; and
protection of the environment and/or reduction of risks to human health from environmental
exposure will continue to be enforced under the Texas Department of Agriculture.

TAKINGS IMPACT ASSESSMENT

The department has determined that the proposed repeals do not restrict or limit an owner's right
to his or her property that would otherwise exist in the absence of government action and,
therefore, do not constitute a taking under Government Code, §2007.043.

PUBLIC COMMENT

Comments on the proposal may be submitted to Paula Anderson, Public Health Sanitation and
Consumer Product Safety Group, Department of State Health Services, Mail Code 1987, P.O.
Box 149347, Austin, Texas 78714-9347, (512) 834-6770, extension 2303, or by email to
paula.anderson@dshs.state.tx.us. Comments will be accepted for 30 days following publication
of the proposal in the Texas Register.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel, Lisa Hernandez, certifies that the
proposed rules have been reviewed by legal counsel and found to be within the state agencies’
authority to adopt.

STATUTORY AUTHORITY

The repeals are proposed under HB 1530, which authorizes the Texas Department of Agriculture
to promulgate rules for the application of pesticides under 4 Texas Administrative Code, Chapter
7, Pesticides, Subchapter H, Structural Pest Control Service; and Government Code, 8531.0055,
and Health and Safety Code, 81001.075, which authorize the Executive Commissioner of the
Health and Human Services Commission to adopt rules and policies necessary for the operation
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and provision of health and human services by the department and administration of Health and
Safety Code, Chapter 1001.

The repeals affect the Texas Pesticide Control Act, Agriculture Code, Chapter 76; Government
Code, Chapter 531; and Health and Safety Code, Chapter 1001.

Sections for repeal.

8267.1. Introduction.

§267.2. Definitions.

§267.3. Fees.

8267.4. Application Procedures.

§267.5. Authorized Pesticide Users.

§267.6. Enforcement.

8267.7. Applicator Certification.

8267.8. Noncommercial Pesticide Applicator Recertification.
§267.9. Expiration and Renewal of Licenses.
8267.10. Operating without a License.

§267.11. Records.

8267.12. Inspection of Equipment.

§267.13. Complaint Investigation.

§267.14. Administrative Penalty.

8267.15. Use Inconsistent with Label Directions.
§267.16. Supervision.,

§267.17. Processing Applications.
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Proposed Repealed Language
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